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Introduction - massacre old and new

In his article The Staggered End Of Western Civilisation (Church and State No. 109) Desmond Fennell argues that a fundamental change in West European and American attitudes to massacre occurred in 1945. 

"Massacre was forbidden by Western morality and law. When massacres had previously been committed by Westerners, they had been retrospectively condemned by the prevalent public judgement, and the ban on such action vigorously reasserted. The official American declaration that the Hiroshima and Nagasaki massacres were legitimate had ... important consequences ... It declared indiscriminate massacre to be an optional element of American warfare." 

I acknowledge the grim significance of the atomic bombings and their acceptance by mainstream opinion in the West. However, I cannot agree that previously there had been an unqualified ban on massacre. The history of Ireland tells a different story. Throughout most of the 16th century, English Government forces conducted increasingly frequent massacres of non-combatants (women, children, old people, farm workers etc.) in rebellious areas of Ireland. The practice of massacre became systematic during the two Geraldine rebellions: in 1569, and above all in 1579-83. Between 1600 and 1603 the massacres by English forces in Ulster reached such an intensity that, according to a recent historian of the period (John McGurk in Age Of Atrocity, p128), they approached the reality of what is now called "ethnic cleansing" and "genocide". 

These practices were not retrospectively condemned, nor did the prevailing political culture proclaim that they were impermissible. Quite the contrary. The agents of massacre boasted of their doings to colleagues and superiors in official state correspondence, and their boasts may be read today in the published State Papers. Such practices were even recorded, as examples of praiseworthy diligence and thorough-ness, in contemporary published books. Furthermore, the agents of massacre were not despised, or fastidiously kept at a distance, by their monarchs. They were promoted and enriched, or given means of enriching themselves. An example is Arthur Chichester, the primary agent of massacre in Ulster, who subsequently became viceroy of Ireland and held that position for over a decade. 

Without even bothering to come down as far as the Cromwellian period, it is clear from the evidence that, in 16th and early 17th century England, in the official military and governing culture, indiscriminate massacre was considered an optional element in warfare against Irish rebels. 

Most of the facts on which these statements are based can be found conveniently in two books published in recent years: Age Of Atrocity ed. David Edwards, Pádraig Linehan and Clodagh Tait (Dublin 2007), and Sir Walter Raleigh In Ireland by James Pope- Hennessy (Dublin 2009; first published in 1883, and at last reprinted). The introduction to Age Of Atrocity records how the leading Irish history journal, Irish Historical Studies, for the first half-century and more of its existence, systematically avoided the theme of violence, killing and atrocity during the 16th and 17th centuries. In the relevant volume of Oxford's New History Of Ireland, which the IHS editors dominated, "it was the soft-focus view that prevailed, with the main narrative remaining studiously evasive about killing and atrocity" (p.15). 

T.W. Moody and R. Dudley Edwards, the guardians of IHS, felt that in Ireland history had to be soft-focus, otherwise it could be dangerous. Or to put it more neutrally, history should be an ideology of stability. Or to put it very kindly: 

"Their determination to avoid the trap of writing history that might lend weight to either Catholic nationalism or Protestant unionism meant that scholars avoided the study of key aspects of the country's past, in particular political and colonial violence and religious discord ... A special effort was made to decouple early modern history from current affairs by minimising or passing over the political and religious violence of the period" (pp.16-17). 

Unfortunately, they went a bit too far, and what they were doing was noticed. "Far from saving Irish history from abuse, therefore, by their persistent evasion of disturbing events historians risked being identified among its abusers" (p.17). 

And so, after all these years, a handful of Irish historians has been rediscovering what historians in the late 19th century could scarcely avoid mentioning. Even Froude mentions English atrocities, though of course he puts the blame on the Irish: they dragged the well-meaning English down to their own level. Lecky, at the beginning of his History Of Ireland In The Eighteenth Century, gives a summary review of what the State Papers in particular had revealed, and comments as follows on the English practice of warfare in 16th and 17th century Ireland: "The war, as conducted by Carew, by Pelham, by Gilbert, by Mountjoy, was literally a war of extermination. The slaughter of Irishmen was looked upon literally as the slaughter of wild beasts" (Vol. 1 p.5). 

Massacre from the 1530s 

In his own article in Age Of Atrocity, 'The escalation of violence in sixteenth-century Ireland', David Edwards observes that Ireland could not be called peaceful even before the English took it in hand. The Annals of the Four Masters record considerable numbers of military incursions by Irish forces. 95 in all are mentioned for the first half of the 16th century. But many of these raids were sudden raids for plunder and most of them did not involve battles. Combat mortality was low (Age of Atrocity, p.43). 

Some of the raids involved the burning of crops, and in extreme cases this could lead to famine. But there is no reason to think that, as a general rule, non-combatants were deliberately targeted. "As a rule, native armies did not look to slaughter the common people" (p.46). Violent death and brutal treatment of one's peers was certainly common among the Gaelic elite, but this did not tend to spill over into large-scale violence (p.48). 

But then the Tudor viceroys began to raise the stakes. In the 1530s the English forces began a practice of massacring Irish rebel combatants who had surrendered, often on the promise of mercy. The third of these massacres was conducted by the Viceroy, Lord Lionel Grey, in Carrickogunnell Castle, Co. Limerick, in 1536. 

"The killings went beyond usual practice in Ireland; as Grey noted in his own account, there were women and children among those he had killed. It is the very fact that he included this information in his report to London, deeming it a piece of service fit to be recorded, that pinpoints his significance in the military history of sixteenth-century Ireland. Traditionally, Irish warlords only rejoiced in the killing of soldiers, and passed over the killing of non-combatants in silence. Grey (and other English officers of the time) saw all killing as virtuous, an achievement worthy of commemoration" (p.59). 

This was only the first of a series of massacres which Grey's forces committed. In time, Edwards says, some of the rebels began to imitate the Government style: "Some of the rebel actions betrayed their desperation, others their growing resolve to match the crown raid for raid" (p.70). Edwards does not have much clear evidence for this: the clearest case seems to be the Anglo-Irish warlord Edmund Butler, who appears to have committed two spectacular massacres in 1568 and 1569. 

"But while the Irish resorted to atrocities to an extent not previously recorded, their inclination in this regard was not matched by their capability. Accordingly, as in the 1530s, the scales of atrocity appear to have weighed heaviest on the government's side" (ibid). 

An increasingly prominent aspect of Government practice was the killing of civilians. 

"One of the grimmer aspects of government activity during this period was the formal extension of military severity over large sections of the ordinary populace ... Threatening the peasantry was a guaranteed way to sever the ties binding the broad mass of ordinary people to their traditional local rulers ... In the course of the crown campaigns the killing of the low-born became widespread. It was even considered unremarkable. Returning from one of his outings Lord Deputy Sidney joked in a letter to Whitehall that he had killed so many Irish 'varlets', he had lost count" (p.74). 

The Government forces also began burning: not occasionally and briefly, as had been the Irish style, but systematically and thoroughly. 

"Far from being reluctant to employ scorched earth tactics because of the high civilian mortality that it wrought (as has been claimed elsewhere), the government forces resorted to land and crop-burning repeatedly during the mid-Tudor and early Elizabethan years, and did so precisely because it promised to wreak the most havoc, and kill the most people ... (Sussex tried not to burn too much near the Pale, but ...) Once in Ulster's Gaelic heartland Sussex's army moved freely about, burning at will. Presumably because he could not linger in the province for as long as he would have liked, the earl prioritised the fastest route to a lasting impact: famine. Hence his ordering the slaughter of 4,000 captured cows in Tyrone ... As early as 1558 large parts of the country were destroyed by war, whole areas depopulated. According to Archbishop Dowdall, it was possible to ride 30 miles across much of central and southern Ulster without seeing any sign of life. Famine stalked the province ..." (pp.74-75,76). 

Still only the 1550s, and already we have the first planned, Government-organised famine in Ireland! And that's before we even get to the remarkable Humphrey Gilbert. This individual is mentioned in Age Of Atrocity, but he's scarcely given his due. Gilbert was the half-brother of Walter Raleigh, and like Raleigh he became an American colonial entrepreneur. In 1569 he was made Military Governor of Munster, authorised to put down the rebellion led by James FitzMaurice. 

One of his old subordinates later tried to ensure that Gilbert's meritorious service in Ireland was not forgotten. A Generall Rehearsall Of Warres by Thomas Churchyard, an experienced mercenary soldier and also an experienced writer, was published in London in 1579. Churchyard explains that Gilbert first of all used to send messages to the rebels guaranteeing them their lives, their lands, and pardon, if they would submit. But, if they spurned this offer, he literally took no prisoners: 

"Whensover he made any ... inroads into the enemies country, he killed man, woman and child and spoiled, wasted and burned, by the ground all that he might leaving nothing of the enemies in safety, which he could possibly waste or consume ..." 

Each night Gilbert created a kind of artwork, guaranteed to impress its viewers, which he would recreate from entirely new materials the following night. 

"His manner was the heads of all those (of what sort soever they were), which were killed in the day, should be cut off from their bodies, and brought to the place where he encamped at night, and should there be laid on the ground, by each side of the way leading to his own tent, so that none would come with his tent for any cause, but commonly he must pass through a lane of heads, which he used ad terrorem, the dead feeling nothing the more pains thereby, and yet did it bring great terror to the people, when they saw the heads of their dead fathers, brothers, children, kinsfolk, and friends, lie on the ground before their faces, as they come to speak with the said colonel." 

Gilbert specifically justified the killing of women: 

"The men of war could not be maintained without their churls and calliackes, old women and those women who milked their Creaghts (cows) and provided their victuals and other necessaries. So that the killing of them by the sword was the way to kill the men of war by famine" (Cited by D.B. Quinn, The Elizabethans And the Irish, p.127; see also his introduction to Voyages And Colonising Enterprises Of Sir Humphrey Gilbert, London 1940. I have not been able to check Churchyard's own book.) 

Massacre during the Desmond Rebellion 

Age Of Atrocity notably fails to deal with the Government atrocities during the Desmond Rising of 1579-83. Or rather, it includes a chapter on just one of them, the massacre at Smerwick (though another contributor, Hiram Morgan, maintains that Smerwick was just normal contemporary military practice). 

There are aspects of Smerwick that will always be unclear: it's the word of Lord Deputy Arthur Grey and his secretary Edmund Spenser against the word of others. The Four Masters (1580) say that the garrison at Smerwick were promised their lives, and in violation of this they were afterwards killed. Nothing is more likely: it belonged to the well-established practice of duplicity by English commanders in dealing with the Irish (see e.g. Edwards, Age Of Atrocity p.72, on the killing of O'Tooles and Kavanaghs in 1556; Four Masters (1577) on the massacre at Mullaghmast, etc.). However, there were highly-placed people in England who thought it was going too far to behave like this with Spaniards. Cecil, the Secretary of State, was believed to hold this opinion. (Sir Walter Raleigh In Ireland, p10). The fact that Spenser has to go to such pains to defend Grey is revealing (A View Of The State Of Ireland ed. A. Hadfield and W. Maley, Oxford 1997, pp.104-5). 

Otherwise, the Smerwick massacre is notable for the fact that once again women were among those killed. This was reported matter-of-factly in Holinshed's Chronicles, again without any sense that the fact might be discreditable to Walter Raleigh, who was in charge of the killing (Sir Walter Raleigh In Ireland, p.9).

Apart from Smerwick, there is a litany of Government atrocities from the early 1580s, most of them cheerfully reported by the authors themselves. Sir Nicholas Malby, writing to Walsingham in April 1580: "This day the forces I have entertained took the strong castle of Dwnemene from Shane MacHerbert and put the ward, both men, women and children, to the sword". 

Captain Zouche to the Secretary of State on the capture of a castle in Limerick: "The house being entered they yielded, and some sought to swim away, but there escaped not one, neither of man, woman or child." 

Richard Bingham describing a battle in Connacht: "The number of their fighting men slain and drowned that day are estimated and numbered to be fourteen or fifteen hundred, besides boys, women, churls and children, which could not be so few, as so many more and upwards" (Sir Walter Raleigh In Ireland, p.28). 

And we can add a few examples of the same practice and policy recorded by the Four Masters. In the first case (1580) Lord Justice Pelham went to Limerick and southwards towards Kerry. 

"He sent forth loose marauding parties... These, wheresoever they passed, showed mercy neither to the strong nor to the weak. It was not wonderful that they should kill men fit for action, but they killed blind and feeble men, women, boys and girls, sick persons, idiots, and old people." 

"(1581). The captain of Adare slew one hundred and fifty women and children, and of every sort of person that he met with inside and outside of that castle." (The castle was in Ballycalhane, Co. Limerick; the captain was a man called Achin. See Maurice Lenihan, Limerick: Its History And Antiquities, repr. 1991, p.109.) 

"(1582) Captain Zouche, when he could not catch the Mac Maurices he was pursuing, “hanged the hostages of the country, mere children, who were in the custody of his people”…" 

Finally, of course, there's the great Munster famine of the early 1580s, mentioned and justified by Spenser; mentioned also by the Four Masters who, for complicated reasons (they were using annals compiled by the historians of the O' Briens of Thomond, who were rock-solid Government supporters), put the blame on the Earl of Desmond. But the major contribution was made by the forces of Government, as Spenser acknowledges — and he recommends the creation of famine as a general formula when dealing with rebels. (A View p.102). 

The scale of what was happening in Ireland was appreciated in England. According to Froude, in June 1582 Cecil wrote to the War Treasurer of Ireland that "the Flemings had not such cause to rebel against the oppression of the Spaniards as the Irish against the tyranny of England" (Sir Walter Raleigh In Ireland p.26). But Cecil, so far as I know, never punished any of the tyranny's authors. On the contrary, as one of the masterminds of the Plantation of Munster, he was quick to exploit the success of their tyrannical methods. 

Following the pacification of Munster the Four Masters no longer regularly report Government atrocities, though in 1586 in West Connacht the inimitable Bingham and his supporters "killed women, boys, peasants and decrepit persons. They hanged Theobald O'Toole, the supporter of the destitute and the keeper of a house of hospitality". (This, incidentally, is an example of how the English destroyed long-established and effective native Irish institutions, without themselves being inclined to supply institutions which were effective in social maintenance.) 

Massacre at end of Nine Years' War 

Massacre and atrocity reached a crescendo near the end of the Nine Years War against Hugh O'Neill (1594-1603). John McGurk ('The Pacification Of Ulster, 1600-3') deals with this period in Age Of Atrocity. 

"A quick end to a war of attrition after Kinsale seems to have been the first concern of the majority of the military commanders ... Scorched earth tactics of causing famine by burning barns of corn, destroying cattle and sheep, and ripping up growing crops, proved the most effective means of bringing war to an end. In a frequently cited despatch from Sir Arthur Chichester when he raided across Lough Neagh into east Co. Tyrone in 1601 he claimed: 

“We have burned and destroyed along the Lough even within four miles of Dungannon, where we killed man, woman, child, horse, beast and whatever we found. The last service from which we returned yesterday was upon Patrick O'Quin, one of the chief men of Tyrone, dwelling within four miles of Dungannon, fearing nothing, but we lighted upon him and killed him, his wife, sons and daughters, servants and followers being many, and burned all to the ground.” 

"... Dowcra carried out a similar massacre on Inch Island in Lough Swilly, reporting 150 killed when he attacked the fertile lands of Mac Sweeney Fanad ... Sir John Bolles, Dowcra's second-in-command in Derry, attacked Cumber in O'Cahan's country and reported killing nearly 100 people" (pp,121-3). 

Bolles was a notable killer of priests, accounting for over twenty of them in a single incident. 

As for Mountjoy, he was something of a theorist of famine, as well as being its prime creator. 

"Mountjoy led the way in scorched earth tactics, as he seemed to have few qualms of conscience about the killing of civilian non-combatants claiming that “even the very best of the Irish people were in their nature little better than devils”. He noted that if fish live in water as rebels do among the people of the countryside, then you dry up the water, repeating Julius Caesar's commentaries on the Gallic wars and anticipating Chairman Mao in the twentieth century. Mountjoy wrote as follows to his fellow Devonian, Sir George Carew, who was using the same tactics against the remnants of resistance among the O'Sullivans and Driscolls after Kinsale: “Here in Ulster we do continually hunt all their woods, spoil their corn, burn their houses, and kill as many churls as it grieveth me to think it is necessary to do so”. His secretary and companion in the field, Fynes Moryson, wrote of these last days of the war in Ulster: “No spectacle was more frequent than to see multitudes of these poor people dead with their mouths all coloured green by eating nettles, shamrocks and docks and all things they could rend above ground…" (p.123). 

Meanwhile, Carew was seeing to it that Munster too would have its share of atrocity. Pope-Hennessy quotes a report of his in 1602 on how "there were killed and hanged divers poor men, women and children appertaining to Cormac (MacCarthy)" (Sir Walter Raleigh In Ireland p.56). After the siege of Dunboy in 1602 he had a makeshift gallows constructed and in relays "four score Spaniards and rebels were hanged thereon, 2, 3 or 4 upon it, until all were hanged, as well women and boys as men of service ..." (Age Of Atrocity p.124). 

In summary: 

"The slaughter of clergy, women, children, and other defenceless non-combatants who did not carry arms, was perpetrated on a scale hardly paralleled elsewhere in Europe at that time ... Mountjoy and his commanders launched an exceptionally harsh campaign to create famine and decimate the civilian population ... In Ulster, Sir Henry Dowcra, Sir Arthur Chichester and Mountjoy himself acknowledged the exceptional character of the Nine Years War in their many references to the deliberate slaughter of non-combatants ... It may very well be concluded that the post-Kinsale period in Ulster, in the putting down of the fifteen-month resistance campaign, was carried out with unprecedented violence against non-combatants, clergy, women and children, who traditionally were immune in warfare" (p.126, pp.128-9). 

In the face of all these facts, one is surely entitled to conclude that no general prohibition of massacre, and no general principle of the immunity of non-combatants, was operative in English culture in the late 16th century. If such principles had been operative, this history could hardly have happened. 

The principle of the immunity of non-combatants went back a long way not only in the culture of Europe but also in the culture of Gaelic Ireland. 

"The medieval church had promulgated the Lex Innocentium or Law of the Innocents ever since the seventh century; this was particularly focused on women, who were not to be killed, assaulted or abused, and urged all rulers to protect them from such dangers. The law that women should have no part in warfare, attributed to the work of Adamnán at the Synod of Tara 697, was absorbed into Gaelic legal traditions through the Brehon laws" (p.126). 

The synod in question was actually held at Birr. On the initiative of the Columban monasteries, the most important Kings from all parts of Ireland, or their representatives, were brought together in the midlands to agree to humane restrictions on the practices of war and a procedure to penalise infringements. It was an amazing feat of organisation in the politically-fragmented Ireland of that time. 

For men like Chichester and Mountjoy, there could be no question of a Lex Innocentium, or not one that applied to Ireland. They did on occasion feel the need to give some sort of reason for all the killing they were doing—though if anyone was pressing them on this, they don't seem to have pressed too hard. "Many times in excusing the harshness of his men from the Derry/Foyle garrisons, Sir Henry Dowcra stressed to the Privy Council that if the government of England would not feed them he could not be responsible for their killing of civilians when they went foraging and plundering. Here was another variant of the argument that necessity knows no law" (p.127). Mountjoy also, in his letter to Carew quoted earlier, expressed his regret that it was necessary to kill so many farming folk. 

The Laws of War 

McGurk observes that the English officers 

"had codes of military discipline (these were not “rules of war”, a medieval concept which had faded into oblivion by the late sixteenth century) for the conduct of their men both in field and garrison... {But} medieval chivalric codes of conducting hostilities had virtually disappeared and did not constrain those bringing the higher benefits of Renaissance civility to a putatively barbarous and barely Christian people on a permissive frontier" (p.129). 

This conclusion is a bit too neat. Granted, it wasn't easy to think out rules of war that would be realistic and likely to be respected generally, but people were still trying. European cultures didn't simply accept that in war anything goes, and therefore that it was impossible any longer to distinguish between what was legitimate, though possibly very cruel, and what was illegitimate and atrocious. (These distinctions continued to exist even in England, or the treatment of Lord Deputy Grey as reported by Spenser would make no sense. Grey would have been thought entitled to slaughter the garrison at Smerwick if he had not promised them their lives. But when he had made this promise, he was despised for not keeping it.) 

Without doubt, non-combatants suffered greatly in the wars of 16th century Europe. "Larger, ill-disciplined armies, extended campaigning seasons, prolonged sieges: the brush-strokes of war in the sixteenth century were broader than formerly, and probably leached out more widely into the fabric of civilian society. Compared with the spasmodic nature of the Hundred Years War, the wars of Italy and the Netherlands were almost unremitting molestations of normal life" (J.R. Hale, War And Society In Renaissance Europe, London 1985, p.179). 

Hale gives plentiful examples of what this meant: food requisitions and seizures, food shortages, sometimes famines, disease spread by armies, forced population movements, the miseries of billeting, rape, destruction, plunder, random killing. 

There was plenty of burning, but not the systematic kind: "Of the most shocking aspect of war's direct impact on civilians, a deliberate scorched-earth policy, there are few early modern examples" (p.184). Of the four examples he gives where this policy was in evidence, two were once-off measures taken by the Castilians and French. The systematic examples he gives involve the English: against the Scots in the first half of the 16th century, and against the Irish later on. "English armies employed artificial famine again as a weapon against the Irish from 1593, and were answered in kind". As mentioned above, in fact this weapon had been employed in Ireland since the 1550s; Hale also manages to suggest that the English suffered as much as they inflicted, which is not true. 

But this is not to say that Europeans considered scorched-earth campaigns an atrocity. The outstanding Spanish jurist of the 16th century, Francisco de Vitoria, held the opposite view. "If the war can be satisfactorily waged without plundering farmers or other non-combatants, it is not lawful to plunder them." Otherwise: 

"We may take the money of the innocent, or burn or ravage their crops or kill their livestock: all these things are necessary to weaken the enemies' resources. There can be no argument about this... If the state of war is permanent, it is lawful to plunder the enemy indiscriminately, both innocent and guilty" (On the Law of War. In Vitoria: Political Writings, ed. Anthony Pagden and Jeremy Lawrence, Cambridge 1991, p.317). 

Vitoria also faces the question 

"whether it is lawful to allow our soldiers to sack a city? ... This is not of itself unlawful if it is necessary to the conduct of the war, whether to strike terror into the enemy or to inflame the passions of the soldiers ... It is likewise permissible to set fire to a city when there are reasonable grounds for doing so. But this sort of argument licenses the barbarians among the soldiery to commit every kind of inhuman savagery and cruelty, murdering and torturing the innocent, deflowering young girls, raping women, and pillaging churches. In these circumstances, it is undoubtedly unjust to destroy a Christian city except in the most pressing necessity and with the gravest of causes; but if necessity decrees, it is not unlawful, even if the probability is that the soldiery will commit crimes of this kind. The officers, however, have a duty to give orders against it" (p 323). 

On a similar statement by another Spanish jurist, Luis de Molina, Hale comments: "Intellectually, this was sorry, hedging stuff. But it recognised what happens and tried to attach a fetter of conscience to it" (Hale p 195). 

Vitoria seems to be coming back into fashion. He has been called the father of international law, the founder of modern cosmopolitanism, and the original philosopher of rights. He has also been called an excellent example of the reasons why for centuries people have hated lawyers. One could certainly have this reaction to his discussion of the key question (fiercely controversial in Spain) of what right the Spanish had to their American territories, and whether they had a right to make war on the natives, overthrow their Governments and treat them as slaves. Here he begins in grand style by demolishing the main arguments used to justify Spain's empire. He then, by a twist of logic, smuggles most of the same arguments back as legitimate grounds for war and conquest. 

In one such instance he established our well-known right of humanitarian intervention. First of all, he denied that if the natives were involved in cannibalism, human sacrifices, or other unnatural practices, the Spanish had the right to make war on them in order to punish them. There could be no such right, because the King of Spain had no claim to sovereignty in those territories (Vitoria pp.274-5). But, although the Spanish did not have a right to wage war in order to punish the perpetrators, they did, however, have the right to wage war in order to rescue the victims! "And if there is no other means of putting an end to these sacrilegious rites, their masters may be changed and new princes set up" (p.288). Richard Tuck says that "Vitoria's argument swiftly became the most popular official defence of the conquest" (The Rights Of War And Peace, Oxford 1999 p.75), which one can well believe. 

Treatment of Non-Combatants 

In cities it might be impossible to distinguish male combatants from male non-combatants, and Vitoria drew the conclusion: "In reality all the adult men in an enemy city are to be thought of as enemies, since the innocent cannot be distinguished from the guilty, and therefore they may all be killed" (Vitoria p.317). There are detailed discussions of whether one may execute all the enemy combatants, and whether one may execute those who have surrendered or been taken prisoner. 

"In itself, there is no reason why prisoners taken in a just war or those who have surrendered, if they were combatants, should not be killed, as long as common equity is observed. But as many practices in war are based on the law of nations, it appears to be established that prisoners taken after a victory, when the danger is passed, should not be killed unless they turn out to be deserters and fugitives. This law of nations should be respected, as it is by all good men. As for those who surrender, however, I have neither read nor heard of such a custom of leniency ... 

"Indeed, when the citadels of cities are surrendered, those who yield themselves up take care to include their own lives and safety in the terms of submission. Clearly this implies that they are afraid that if they surrender without making such terms, they will be killed; and one hears that this has frequently been the case. Therefore it is not unjust, if a city is surrendered without such precautionary terms, for the prince or judge to order the most guilty of the enemy to be executed" (pp.321-2). 

Vitoria would therefore have agreed that the killing of the garrison at Smerwick could have been legitimate, but if and only if they had not been promised their lives. 

What interests me here, however, is the fact that this realistic, well-informed, unsentimental and not over-scrupulous jurist balked at the deliberate killing of women and children. 

"Even in wars against the Turks we may not kill children, who are obviously innocent, nor women, who are to be presumed innocent at least as far as the war is concerned (unless, that is, it can be proved of a particular woman that she was implicated in guilt) ... It is occasionally lawful to kill the innocent not by mistake, but with full knowledge of what one is doing, if this is an accidental effect: for example, during the justified storming of a fortress or city, where one knows there are many innocent people, but where it is impossible to fire artillery and other projectiles or set fire to buildings without crushing or burning the innocent along with the combatants ... Nevertheless, ... care must be taken to ensure that the evil effects of the war do not outweigh the possible benefits sought by waging it. If the storming of a fortress or town garrisoned by the enemy but full of innocent inhabitants is not of great importance for eventual victory in the war, it does not seem to me permissible to kill a large number of innocent people by indiscriminate bombardment... 

"One may ask whether it is lawful to kill people who are innocent, but may yet pose a threat in the future. For example, the sons of Saracens are harmless, but it is reasonable to fear that when they reach manhood they will fight against Christendom ... It is perhaps possible to make a defense of this kind for killing innocent people in such cases, but I nevertheless believe that it is utterly wrong ..." (pp.315-6). 

Vitoria considered the related question: 

"given that one may not lawfully kill children and innocent non-combatants, whether one may nevertheless enslave them. 

"One may lawfully enslave the innocent under just the same conditions as one may plunder them. Freedom and slavery are counted as goods of fortune; therefore, when the war is such that it is lawful to plunder all the enemy population indiscriminately and seize all their goods, it must also be lawful to enslave them all, guilty and innocent alike. Hence, since our war against the pagans is of this kind, being permanent because they can never sufficiently pay for the injuries and losses inflicted, it is not to be doubted that we may lawfully enslave the women and children of the Saracens. But since it seems to be accepted in the law of nations that Christians cannot enslave one another, it is not lawful to enslave Christians, at any rate during the course of the war. If necessary, when the war is over one may take prisoners, even innocent women and children, but not to enslave them, only to hold them to ransom; and this must not be allowed to go beyond the limits which the necessities of warfare demand, and the legitimate customs of war permit" (p.319). 

Vitoria can hardly be accused of squeamishness. However, he was making distinctions and setting limits. I think it was reasonable to expect that those limits would be acknowledged as realistic and reasonable and respected in practice by Spanish commanders. And, broadly speaking, I think that these limits actually were respected, even by the Duke of Alva, who gained a reputation as a monster for his campaign against the rebellious Dutch. 

Froude himself, despite his animus against the Irish, when considering men like Gilbert and Chichester, thought it proper to make this point: 

"The English nation was shuddering over the atrocities of the Duke of Alva. The children in the nurseries were being inflamed to patriotic rage and madness by tales of Spanish tyranny. Yet Alva's bloody sword never touched the young, the defenceless, or those whose sex even dogs can recognise and respect" (Cited, Sir Walter Raleigh In Ireland, pp.28-29). 

It might be argued that Froude is over-generous. Troops who were under Alva's overall command sacked a number of Dutch cities with great brutality. There are Dutch propagandist accounts which say that in one of these cases, Naarden, there was considerable slaughter of women and children, though this is disputed. But, whatever happened in Naarden and elsewhere, I think it is certain that the Spanish commanders did not order the killing of non-combatants and did not boast about it, or the fact would be paraded in books by the dozen. As it is, what is constantly quoted is the instruction Alva gave his son not to leave a man alive in Zutphen, and his subsequent boast to King Philip II that "not a man escaped". So it seems that Froude had grounds for his contrast. 

In the Irish case, what is striking is the cheerful openness, the good-humoured matter-of-factness with which the commanders report their practice of local or regional genocide. I don't believe one can find an equivalent in Europe, and I think it indicates something specific in the contemporary English culture. These aristocratic killers had an element in their make-up of what we would now call sadism. In particular cases it is more evident: when D.B. Quinn calls Humphrey Gilbert a bloodthirsty sadist, one can hardly disagree. But one must acknowledge that even Gilbert, Chichester etc. stopped killing when the rebellions ended. They were able to switch themselves on and off. Furthermore, they were all competent soldiers, and some of them were able statesmen. 

One could say, to borrow a phrase from Richard Tuck, that they took an "uninhibited and non-legalist approach" to war. They were some of the most gifted and resourceful practical men in an England where the vision of empire and potential for empire was maturing. One of the most clairvoyant was Walter Raleigh. 

"Successful action against Spain in Europe gave rise to the hope of supplanting it in the world as a whole, a hope articulated particularly well, for example, by Walter Raleigh, in his History Of The World (1614), with its suggestive account of the rise of great empires and their overthrow by small but valiant nations which went on to achieve new world hegemonies. But the English took a very different path from the French when it came to justifying the occupation of the lands of native peoples. It is, I think, safe to say that seventeenth century English writers took the most uninhibited and non-legalist approach to these matters of all contemporary theorists; and it may well be that the disconcerting but historic consequence of this was that in the end the English were the most successful of all these rival nations at constructing a world empire" (Tuck p.109).
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